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Draft Financial Regulations for the Antarctic Treaty Secretariat

At the first informal consultations on the Secretariat held in Buenos Aires in June 2002 consideration was given to draft financial regulations based on those in use by the CCAMLR Secretariat.  

An amended paper, which included comments received from Parties during the intersessional period, was subsequently submitted as a working paper to ATCM XXV.  It was agreed that Australia and Argentina would coordinate intersessional consultations on this paper with other Parties in advance of a second informal consultations.

A number of Parties provided comments on the draft financial regulations and these were annotated as footnotes to the paper which was submitted for consideration at the second informal consultations on the Secretariat, held in Buenos Aires from 1-4 April this year. 

A version with further amendments reflecting those discussions appeared as Annex 4 to the Chairman’s report of those consultations.

Parties were invited to provide further comments on the draft financial regulations, as presented in Annex 4, to Argentina and Australia prior to 16 April 2003 to allow further consideration of this issue at ATCM XXVI.  

The attached paper reflects the outcome of discussions held at the Second Informal Meeting as well as the additional comments subsequently provided by a number of Parties following the meeting.  These comments have been annotated as underlined footnotes in the attached document.

It should be noted that the attached document has been compiled to assist consideration of this issue at ATCM XXVI.  It does not necessarily represent the final views of either Argentina or Australia.

Draft Financial Regulations for the Antarctic Treaty Secretariat

Explanatory Notes:
The following document contains text agreed to at the second informal meeting held in Buenos Aires 1-4 April 2003, as well as comments received from Norway and the USA following the informal meeting, which have been annotated as footnotes.   All additional text emanating from and subsequent to the second informal meeting is shown as underlined text in this document.

Underlined text in the body of the document also indicates text that Australia included when amending the CCAMLR regulations for use by the Antarctic Treaty Secretariat.  The comments in boxes to the right of the document have been provided by Australia to assist consideration of this document.  These boxes also show where text was deleted at the second Informal Meeting.

Bold text in footnotes: indicates additional text that Parties have suggested be included.

General Comments Provided by Spain

Basically, the Draft reproduces the Financial regulations adopted by CCAMLR when this Organization was established in the eighties; only relatively  minor modifications have been introduced to the text.

In order to evaluate this Draft and better understand the difficulties some ATCM Parties may have when dealing with the financial issue, it is useful to recall that CCAMLR Financial Regulations were designed taking into account that a “Standing Committee on Administration and Finance” would be set up. Both are mentioned in the CCAMLR Convention text.  This text also fixes the procedure for approval of the different matters dealt with by CCAMLR.

On the other hand, the most important chapter in the annual CCAMLR budget is the one which corresponds to the Scientific Committee.  This Committee takes up more than 50 % of the total budget of the Organisation. In this context, the setting up of special funds is important for the financing of activities which are not foreseen in the ordinary yearly budget.

This is a different situation from that of the Antarctic Treaty, whose text carries no mention to financial matters.  The Treaty only defines the procedure for approval of the measures which it listes, among which no financing measures can  be identified.

It also has to be taken into account that the budget which is to be governed by the Draft Financial Regulations deals mainly whith the ordinary functioning of the Treaty Secretariat, and therefore the establishment of special funds is not relevant here.

In this framework, and due to the nature itself of ATCM, some Parties may not wholly understand the need, for example, of establishing a permanent Finance Committee, or otherwise the general complexity of the financial system of a Secretariat of this nature.

Consequently, it would be useful to consider the Draft “Financial Regulations” in accordance with the kind of Finance Committee we are looking to establish and therefore, to clarify and simplify as much as possible the articles of its text, incorporating into them those aspects which do  not appear in the Antarctic Treaty text, such as  a reference to the approval procedures of a budget.

The model which is most  adjusted to the described requirements would be that of a set of Financial Regulations which would  include the establishment of a Committee of finance and administration of a non permanent nature. The Regulations could then have either one of the following titles: “Rules for a Finance and Administration Committee” or: “Finance and Administration Regulations”. Some international organisations have adapted their financial operations to a  simpler scheme, like the one we have attempted to explain.

 General Comments Provided by Japan

(1) Japan considers the adoption of the budget by consensus in ATCM is of utmost importance.  While this principle should be provided in the legal instrument establishing the Secretariat, we strongly support the provision in draft Regulation 3.7.

(2) While Japan understands that this draft Regulations is based on that of CCAMLR, the reference to “members” or “non-members” (e.g. draft Regulations 5.1, 5.3, 5.4, 5.5, 5.6, 6.1, 6.2, 7.2, 10.2, 11.1, 11.6) should be deleted and replaced by “Consultative Parties,” “non-Consultative Parties,” or “Contracting Parties to the Antarctic Treaty,” depending on the context.

(3) Japan considers that the content of the Financial Regulations should be consistent with the content and the form of the legal instrument establishing the Secretariat.  Since the latter instrument is still under negotiation, Japan confirms that the following comments and the pursuing discussion will not prejudice the content and/or the form of the legal instrument establishing the Secretariat.
General Comments Provided by Norway
In general Norway cautions against the automatic import of provisions from other treaty based financial regulations such as CCAMLR Financial Regulations.  Lacking such a treaty base for the setting up of the Antarctic Treaty Secretariat requires the careful modelling of specific and simple solutions adapted to the status, functions and needs of this particular secretariat.

FINANCIAL REGULATIONS
REGULATION 1
APPLICABILITY
1.1 These Regulations shall govern the financial administration of the Antarctic Treaty Secretariat(the Secretariat
) established under Measure ______(2003) of the Antarctic Treaty Consultative Meeting (the ATCM).
REGULATION 2
FINANCIAL YEAR
2.1 The financial year shall be for 12 months commencing 1 April and ending 31 March, both dates inclusive.
REGULATION 3
THE BUDGET
3.1 A draft budget comprising estimates of receipts by the Secretariat and of expenditures by the Secretariat shall be prepared by the Executive Secretary for the ensuing financial year.
3.2 The draft budget shall include a statement of the significant financial implications for subsequent financial years in respect of any proposed work programs presented
 in terms of administrative, recurrent and capital expenditure.
3.3 The draft budget shall be divided by functions into items and, where necessary or appropriate, into sub-items.

3.4 The draft budget shall be accompanied by details both of the appropriations made for the previous year and estimated expenditure against those appropriations, together with such information annexures as may be required by Parties or deemed necessary or desirable by the Executive Secretary. The precise form in which the draft budget is to be presented shall be prescribed by the ATCM.
3.5 The Executive Secretary shall submit the draft budget to all Parties of the ATCM at least 60 days prior to the ATCM, as provided for in Measure _____ (2003). 
At the same time, and in the same form as the draft budget, the Executive Secretary shall prepare and submit to all Parties of the ATCM a forecast budget for the subsequent financial year.
3.6 The draft budget and the forecast budget shall be presented in [Argentine peso]

.
3.7 
At each annual meeting, the ATCM shall adopt the budget for the Secretariat
.
  The budget shall be treated as a matter of substance and decisions shall be taken by consensus.  In determining the size of the budget, the ATCM shall adhere to the principle of cost-effectiveness.


REGULATION 4
APPROPRIATIONS
4.1 The appropriations adopted by the ATCM shall constitute an authorisation for the Executive Secretary to incur obligations and make payments for the purposes for which the appropriations were adopted
.
4.2 
Unless the ATCM decides otherwise, the Executive Secretary may also incur obligations against future years before appropriations are adopted when such obligations are necessary for the continued effective functioning of the Secretariat, provided such obligations are restricted to administrative requirements of a continuing nature not exceeding the scale of such requirements as authorised in the budget of the current financial year. In other circumstances the Executive Secretary may incur obligations against future years only as authorised by the ATCM.  All forward commitments to be identified in annual budgets presented to the ATCM.
4.3 Appropriations shall be available for the financial year to which they relate. At the end of the financial year all appropriations shall lapse. Commitments remaining undischarged against previous appropriations at the end of a financial year shall be carried over and be included in the budget for the next financial year, unless the ATCM otherwise decides.
4.4

   
 All transfers must be reported by the Executive Secretary to the next annual meeting of the ATCM. The Executive Secretary may make transfers within each of the main appropriation lines of the approved budget.  The Executive Secretary may also make transfers between such appropriation lines [up to limits, which the ATCM may set as appropriate] [up to [10] [20] % of the appropriation lines] 
.  The transfers authorised under this regulation shall not result in overall increase in the budget above that approved by the ATCM, nor will they result in an increased expenditure in future years.

* Refers to the Chairman of the most recent ATCM meeting
4.5 The ATCM shall prescribe the conditions under which unforeseen and extraordinary expenses may be incurred.
REGULATION 5
PROVISION OF FUNDS
5.1 Each Consultative Party shall contribute to the budget in accordance with the scale determined in Decision ________(2003)
.

5.2 On approval of the budget for a financial year, the Executive Secretary shall send a copy thereof to all Parties notifying them of their contributions and requesting them to remit their contributions due. A Consultative Party (CP) Member of the ATCM that fails to pay its contributions for two consecutive years shall not, during the period of its default, have the right to participate in the taking of decisions in the ATCM (this includes Measures, Decisions and Resolutions of the ATCM)
  

 
.
5.3 All contributions shall be made in [Argentine peso or the equivalent amount in United States dollars]
.
5.4 
 Contributions from States that become Consultative Parties after the beginning of the financial period shall be made pro rata temporis for the balance of the financial period.


5.5
 Except in the first financial year when contributions shall be paid within 90 days of the end of the first ATCM meeting, contributions shall be due for payment on the first day of the financial year (i.e. the due date) and shall be paid not later than 60 days after that date. The ATCM has the authority to permit extensions to the due date of up to 90 days for individual Partieswho are unable to comply with this regulation due to the timing of the financial years of their governments
. However, in the case referred to in Regulation 5.5(a), contributions by a new Party shall be made within 90 days following the date on which its accessionbecomes effective. If payment is made after the due date in United States dollars
, the net payment received by the Secretariat shall be equivalent to the amount of Argentine pesos payable on the due date.
5.6 The Executive Secretary shall acknowledge pledges and contributions immediately upon receipt.  The Executive Secretary shall report to each meeting of the ATCM on the receipt of contributions and the position of arrears..

REGULATION 6
FUNDS
6.1 
 
(a) There shall be established a General Fund for the purpose of accounting for the income and expenditure of the Secretariat;
(b) Contributions paid by Parties under Regulation 5.1 and miscellaneous income to finance general expenditure shall be credited to the General Fund; 

(c) Advances made by Parties shall be carried to the credit of the Parties which have made such advances.
6.2 (a) 
 
There shall be established a Contingency Fund for the purpose of receiving funds and making payments for purposes not foreseen in the regular budget of the Secretariat. 

(b) Any cash surplus in the General Fund at the close of a financial year that is not required to meet undischarged commitments in terms of Regulation 4.3 shall be forwarded to the Contingency Fund.  This provision shall not apply at the end of the first financial year when surplus funds other than those resulting from contributions by new Parties may be carried over into the following financial year;
(c) Where contributions are received from new Parties after the commencement of the financial year and such funds have not been taken into account in formulating the budget these shall also be placed in the Contingency Fund.  
6.3 Trust and Special Funds may be established by the Secretariat at the direction of the ATCM for the purpose of receiving funds and making payments for purposes not covered by the General or Contingency funds of the Secretariat
.
REGULATION 7
OTHER INCOME
7.1 
 
All income other than contributions to the budget under Regulation 5 and that referred to in Regulation 7.3 below, shall be classified as Miscellaneous Income and credited to the Contingency Fund
. The use of Miscellaneous Income shall be subject to the same financial controls as activities financed from regular budget appropriations.
7.2 Voluntary contributions above and beyond Parties’ budget contributions may be accepted by the Executive Secretary provided that the purposes for which the contributions are made are consistent with the policies, aims and activities of the ATCM
. Voluntary contributions offered by non-Parties may be accepted, subject to agreement by the  ATCM that the purposes of the contribution are consistent with the policies, aims and activities of the ATCM.

7.3 Voluntary contributions shall be treated as Contingency
 Funds under Regulation 6.2.

REGULATION 8
CUSTODY OF FUNDS
8.1 The Executive Secretary shall designate a bank or banks in which the funds of the Secretariat shall be kept and shall report the identity of the bank or banks so designated to the ATCM.
8.2 (a) The Executive Secretary may make short-term investments of moneys not needed for the immediate requirements of the Secretariat. Such investments shall be restricted to securities and other investments issued by institutions or Government bodies with current ratings, provided by a rating body approved by the Secretariat’s auditor, indicating a strong capacity to pay. The details of investment transactions and income derived shall be reported in the documents supporting the budget;
(b) With regard to moneys held in Contingency
, Trust or Special Funds for which use is not required for at least 12 months, longer-term investments may be authorised by the ATCM provided such action is consistent with the terms under which the moneys were lodged with the Secretariat. Such investments shall be restricted to securities and other investments issued by institutions or Government bodies with current ratings, provided by a rating body approved by the Secretariat’s auditor, indicating a strong capacity to pay.
8.3 Income derived from investments shall be credited to the Fund from which the investment was made.
REGULATION 9
INTERNAL CONTROL
9.1 The Executive Secretary shall:
(a) establish detailed financial rules and procedures after consultation with the external auditor to ensure effective financial administration and the exercise of economy in the use of funds
;
(b) cause all payments to be made on the basis of supporting vouchers and other documents which ensure that the goods or services have been received and that payment has not previously been made;
(c) designate officers who may receive moneys, incur obligations and make payments on behalf of the Secretariat; and
(d) maintain and be responsible for internal financial control to ensure:
(i) the regularity of the receipt, custody and disposal of all funds and other financial resources of the Secretariat;
(ii) the conformity of obligations and expenditures with the appropriations adopted by the annual meeting; and
(iii) the economic use of the resources of the Secretariat.
9.2 No obligations shall be incurred until allotments or other appropriate authorisations have been made in writing under the authority of the Executive Secretary.
9.3 The Executive Secretary may propose to the ATCM, after full investigation by him/her, the writing off of losses of assets, provided that the external auditor so recommends. Such losses shall be included in the annual accounts.
9.4 Tenders in writing for equipment, supplies and other requirements shall be invited by advertisement, or by direct requests for quotation from at least three persons or firms able to supply the equipment, supplies, or other requirements, if such exist, in connection with all purchases or contracts, the amounts of which exceed $2,000 (Argentine pesos). For amounts exceeding $500 (Argentine pesos), but less than $2,000 (Argentine pesos), competition shall be obtained either by the above means or by telephone or personal enquiry. The foregoing rules, shall, however, not apply in the following cases:
(a) where it has been ascertained that only a single supplier exists and that fact is so certified by the Executive Secretary;
(b) in case of emergency, or where, for any other reason, these rules would not be in the best financial interests of the Secretariat, and that fact is so certified by the Executive Secretary.
REGULATION 10
THE ACCOUNTS
10.1 The Executive Secretary shall ensure that appropriate records and accounts are kept of the transactions and affairs of the Secretariat and shall do all things necessary to ensure that all payments out of the Secretariat’s moneys are correctly made and properly authorised and that adequate control is maintained over the assets of, or in the custody of, the Secretariat and over the incurring of liabilities by the Secretariat.
10.2 The Executive Secretary shall submit to the Parties, not later than 31 March immediately following the end of the financial year, annual financial statements showing, for the financial year to which they relate:
(a) the income and expenditure relating to all funds and accounts;
(b) the situation with regard to budget provisions, including:
(i) the original budget provisions;
(ii) the approved expenditure in excess of the original budget provisions;
(iii) any other income;
(iv) the amounts charged against these provisions and other income;
(c) the financial assets and liabilities of the Secretariat;
(d) details of investments
;
(e) losses of assets proposed in accordance with Regulation 9.3.
The Executive Secretary shall also give such other information as may be appropriate to indicate the financial position of the Secretariat. These financial statements shall be prepared in a form approved by the ATCM after consultation with the external auditor.
10.3 The accounting transactions of the Secretariat shall be recorded in the currency in which they took place but the annual financial statements shall record all transactions in Argentine pesos.
10.4 Appropriate separate accounts shall be kept for all Contingency
, Special and Trust Funds.
10.5 The annual financial statements shall be submitted by the Executive Secretary to the external auditor in accordance with Article ? of ATCM Measure ? (2003) at the same time as they are submitted to Parties under paragraph 2 of this Regulation
.
REGULATION 11
EXTERNAL AUDIT
11.1 The ATCM shall appoint an external auditor who shall be the Auditor-General or equivalent statutory authority from a Member of the ATCM and shall serve for a term of two years with the possibility of re-appointment. The ATCM will ensure respect for the external auditor’s independence of the Secretariat, and the Secretariat’s staff, fix the terms of office, appropriate funds to the external auditor and may consult him/her on the introduction or amendment of any financial regulations or detailed accounting methods as well as on all matters affecting auditing procedures and methodology.
11.2 The external auditor or a person or persons authorised by him/her shall be entitled at all reasonable times to full and free access to all accounts and records of the Secretariat relating directly or indirectly to the receipt or payment of moneys by the Secretariat or to the acquisition, receipt, custody or disposal of assets by the Secretariat. The external auditor or a person or persons authorised by him/her may make copies of or take extracts from any such accounts or records.
11.3 If required by the ATCM to perform a full audit, the external auditor shall conduct his/her examination of the statements in conformity with generally accepted auditing standards and shall report to the ATCM on all relevant matters, including:
(a) whether, in his/her opinion, the statements are based on proper accounts and records;
(b) whether the statements are in agreement with the accounts and records;
(c) whether, in his/her opinion, the income, expenditure and investment of moneys and the acquisition and disposal of assets by the Secretariat during the year have been in accordance with these Regulations; and
(d) observations with respect to the efficiency and economy of the financial procedures and the conduct of business, the accounting system, internal financial controls and the administration and management of the Secretariat.
11.4 If required by the ATCM to perform a review audit, the external auditor shall review the statements and accounting controls in operation. The Executive Secretary shall report to the ATCM whether anything has come to his/her attention which would cause him/her to doubt whether:
(a) the statements are based on proper accounts and records;
(b) the statements are in agreement with the accounts and records; or
(c) the income, expenditure and investment of moneys and the acquisition and disposal of assets by the Secretariat during the year have been in accordance with these Regulations.
11.5 The Executive Secretary shall provide the external auditor with the facilities he/she may require in the performance of the audit.
11.6 The Executive Secretary shall provide to the Parties of the ATCM a copy of the audit report and the audited financial statements within 30 days of their receipt.
11.7 The ATCM shall, if necessary, invite the external auditor to attend discussions on any item under scrutiny and consider recommendations arising out of his/her findings.
REGULATION 12
ACCEPTANCE OF ANNUAL FINANCIAL STATEMENTS
12.1 The ATCM shall, following consideration of the audited annual financial statements and audit report submitted to its Parties under Regulation 11.5 of these Regulations, signify its acceptance of the audited annual financial statements or take such other action as it may consider appropriate.
REGULATION 13
INSURANCE
13.1 The Secretariat may
 take out suitable insurances with a reputable financial institution against normal risks to its assets.
REGULATION 14
GENERAL PROVISION
14.1 These Regulations may be amended by a Decision of the ATCM.
14.2 Where the ATCM is considering matters which may lead to a decision which has financial or administrative implications, it shall have before it an evaluation of those implications from the Executive Secretary.
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� UK – Recommends deletion of text from line 2 “the Secretariat” to the end, and substitute “the Secretariat of the Antarctic Treaty, established as a permanent organ of the Antarctic Treaty Consultative Meeting (hereinafter referred to as “the Secretariat”)…”.  This then brings the text in line with the draft Headquarters Agreement (Article 1 (1)).


� UK – Recommends deletion of text from line 2 “the Secretariat” to the end, and substitute “the Secretariat of the Antarctic Treaty, established as a permanent organ of the Antarctic Treaty Consultative Meeting (hereinafter referred to as “the Secretariat”)…”.  This then brings the text in line with the draft Headquarters Agreement (Article 1 (1)).


� Norway – Suggest substituting the words “any proposed work programs presented” by “work programs presented by the ATCM” to make it clear that any new activities by the Secretariat should only be initiated by ATCM and not by the Executive Secretary.


� UK – It has already been decided (see the draft HQ Agreement) that the Secretariat will also provide secretarial support for the Committee for Environmental Protection (CEP).  In many respects the CEP, as a technical advisory body, is analogous in its relationship to the ATCM as the Scientific Committee of CCAMLR is to the CCAMLR Commission.  We believe that Rule 3 should indicate that the CEP should have a separate budget line (agreed by the ATCM). (Comment: The work of the CEP is growing.  To reflect this, the effective work of the Committee might best be served by access to its own budget (though approved by the ATCM).  Otherwise, each call for extra money from the CEP may require specific authorisation.  A separate budget line would also require the Committee to plan its work programme (and estimate expenditure) more assiduously)


� UK – Refer to the UK’s comments on a Standing Committee under Regulation 4.4.


� UK – Refer to the UK’s comments on a Standing Committee under Regulation 4.4.


� Japan – In relation to Regulations 3.6, 5.4 & 10.3 Japan notes that these regulations provide for a budget to be presented in Argentine peso.


   Japan appreciates further explanation from the government of Argentina whether their domestic rules allow for budget in a currency other than their own.


   Our experiences from other treaty budget formulations (notably those done in Swiss Francs) demonstrate that the exchange loss (or to a lesser extent exchange gain) poses a major problem in managing the finance of the treaty.  This is especially true when the treaty foresees major part of income coming and expenditures done in the currency other than the budget currency (usually US dollars).  Therefore, Japan considers that it is necessary to further examine these Regulations


� Spain – Recommends the inclusion of “The budget shall be treated as a matter of substance and decisions shall be taken by consensus”.  Prior to the sentence - At each annual meeting…for the Secretariat.


� UK – Recommends the inclusion of the additional text, “following advice from the [Standing Committee on Administration and Finance, or some other similar body] to be constituted by the ATCM”.  Refer also to the UK’s comments under Regulation 4.4. 


� Spain – Recommends that inclusion of the following sentence at the end of this regulation, “In determining the size of the budget, the ATCM shall give due consideration to the principle of cost effectiveness” and to move the paragraph so modified to 3.1.


� Norway – Supports the amended version of Regulation 3.7 as currently drafted, in particular that the budget shall be treated as a matter of substance and that budget decisions are to be made by consensus.


� USA – Suggests adding at the end, before the final period, the phrase “and up to the amounts so adopted”.


� Japan - Requests further clarification on this provision.  Especially, we would appreciate the explanation on practical operation of the phrase “not exceeding the scale of such requirements as authorised in the budget of the current financial year.”  We would also appreciate further explanation on the practical significance of the last sentence: “All forward commitments to be identified in annual budgets presented to the ATCM.”


� UK – Regulation 4.4 provides for delegation in respect of certain payments.  We question whether the Chairman of a recent ATCM would necessarily be in a position to authorise payments of this nature.  In particular, whether for example senior Ministers who had acted as Chairman would have the capacity or time to make such determinations.  For this reason we support the suggested replacement for this paragraph though with the amendment in line 2 of replacing “guidelines” with “procedures”.


� Japan - Considers that this provision, on one hand, lacks essential element that the transfers between and within appropriation lines should be within the overall budget adopted by the ATCM, and, on the other hand, is so protracted that it is difficult to understand.  Thus, Japan suggests the following alternative, which is modelled after other conventions’ financial rules.





“Suggested New 4.4: The Executive Secretary may make transfers within each of the main appropriation lines of the approved budget.  The Executive Secretary may also make transfers between such appropriation lines [up to limits, which the ATCM may set as appropriate] [up to [10] [20] % of the appropriation lines].  The transfers authorised under this regulation shall not result in overall increase in the budget above that approved by the ATCM.”


� Spain - Proposes to introduce a change in the second sentence. Instead of  "The Standing Committee on Administration and Finance”, “The Chair of the Finance and Administration Committee”.





� UK – Regulation 4.4 also introduces reference to a Standing Committee on Administration and Finance (but does so in respect of its Chairman).  Yet discussion needs to take place on what sort of body should be established by the ATCM to oversee financial matters.  Once that is decided a reference needs to be made to this body earlier in the text to make it clear that it exists, what its role is etc.  Such a pre-reference could be built into one or other of the Regulations 3.5, 3.6 or 3.7.  Viz.: Regulation 3.5. add, “this budget and other financial matters will be examined by [the Standing Committee on Administration and Finance, or some other similar body] to be constituted by the ATCM” or add the same formulate to Regulation 3.6, or in 3.7 after “Secretariat” add “following advice from the [Standing Committee on Administration and Finance, or some other similar body] to be constituted by the ATCM”.


� USA – Can accept allowing transfers between appropriation lines but would prefer specifying a limit of 10% as in the CCAMLR regulations.  We believe that higher limits allow for too much discretionary authority.   For reasons of style and clarity, it is suggested that the first sentence (beginning “All transfers must be reported…”) should become the last sentence.


� Measure or decision?


� UK - Substantive discussion needs to be held on whether contributions to the budget should extend to non-Consultative Parties (or indeed Observers or Invited Experts).  If it is felt that contributions should be so extended beyond Consultative Parties then those other potential contributors may need to be brought into the negotiations given that any Measure (Decision) of the ATCM regarding contributions will only bind the Consultative Parties.  Morally, we believe it would not be appropriate to impose contributions on non-Consultative Parties in the absence of any dialogue with them. And it should be borne in mind that non-Consultative Parties already have certain rights by virtue of the Treaty and/or the Rules of Procedures.


� Japan - Has two fundamental questions relating to this provision.  First, this provision envisages a “scale” to be determined in the legal instrument establishing the Secretariat.  Japan considers that a “scale” of contribution or assessment (the percentage of contribution) will not appear in the legal instrument, but rather, it will provide the basic principles of cost-sharing.  Japan understands that the “scale” of assessment and contribution (including the actual amount of contribution for a particular year) will be derived at by applying the basic principles of cost-sharing in the legal instrument and be adopted at each ATCM along with the budget.


   Second, this provision envisages a mandatory contribution towards the budget by Non-consultative Parties.  This issue must be carefully considered both from political and legal perspectives.  From the legal perspective, this question hinges upon, first, the form of the legal instrument establishing the Secretariat and, second, the form of the budget that will be adopted by ATCM.  At the moment, both the legal instrument establishing the Secretariat (Measure) and the budget (Decision?) will be negotiated and adopted only by Consultative Parties.


    Thus, Japan offers the following alternative, as a totally non-committal and illustrative example.





“Illustrative Example 5.1: Each Consultative Party shall contribute to the budget by reference to the contribution table attached to the budget.  The contribution table shall be based on Article (?) of Measure (?) (2003) and be approved by consensus among the Consultative Parties.  Non-consultative Parties and other countries and organisations may contribute to the budget by pledging such contribution with specific amount in writing and before the adoption of budget.”


� UK - Although borrowed directly from Regulation 5(3) of CCAMLR, this Regulation could be made clearer: (a) by inserting the word “full” before contributions, and (b) clarifying when the period of default is initiated.   Our view is that a Party is in default from the period when it first fails to pay in full its contributions i.e. based on the existing draft Regulation 5.6, 61 days after 1 January.  Thereafter, a party that has been in default for more than two consecutive years shall not have the right to participate in the taking of decisions by the ATCM including Measures, Decisions and Resolutions.  Such a right should be withheld until the outstanding contributions, plus interest incurred, are paid in full.  Moreover, a Party that is in default should pay interest accruing on the unpaid contributions.  We recommend that the interest rate be pegged to that relating to the General Account of the Secretariat.


� Japan - Regarding the second sentence, Japan understands that this provision comes from the Financial Regulation of CCAMLR and that the CCAMLR in Article 19 paragraph 6 expressly stipulates the sanction when one fails to pay its contribution.  On the other hand, under the Antarctic Treaty, the Consultative Parties have the right to participate (and to vote) in ATCMs (Article 9), but there is no express provision as to its suspension.  The current draft of the legal instrument establishing the Secretariat does not provide for such suspension either.  From a legal point of view, Japan considers doubtful whether a legal right under the Antarctic Treaty can be amenable to suspension by a non-legally binding instrument, such as a decision (supposing that this Financial Regulation will be adopted by a decision).


   Thus, Japan prefers deletion of the second sentence of Regulation 5.3.


� USA – Also questions whether a legal right granted under the Antarctic Treaty can be suspended by these financial regulations, and supports deletion of the second sentence.


� Norway – Suggest deletion of “A Consultative Party (CP) member of the ATCM that fails to pay its contributions for two consecutive years shall not, during the period of its default, have the right to participate in the taking of decisions on the ATCM (this includes Measures, Decisions and Resolutions of the ATCM”.  Norway aligns herself with the comments made by Japan.  It is doubtful whether a legal right under the Antarctic Treaty can be amendable to suspension by a non-legally binding instrument pertaining to the operation of the Antarctic Treaty Secretariat.  Neither is such a sanction considered proportionate in these circumstances.


� Spain – Proposes to add at the end of the sentence “….or the equivalent amount in United States dollars or Euros”.





� Japan considers this and the following provision can be made much simpler, modelling after other Conventions’ financial rules.  Japan also considers that it is sufficient to provide the due date.


   Thus, Japan suggests the following alternative to Regulation 5.5 and 5.6.


“Suggested New 5.5: Contributions from States that become Consultative Parties after the beginning of the financial period shall be made pro rata temporis for the balance of the financial period.”


“Suggested New 5.6: Except in the first financial year of the establishment of the Secretariat, contributions shall be due for payment on the first day of the financial year.  In the first financial year of the establishment of the Secretariat, contributions shall be paid within 90 days of the end of the first ATCM after entering into force of the Measure (?) (2003).


� This point will be further discussed.


� UK - The UK does not support the derogation proposed here.  The effect of which would mean that certain Parties are provided with an extension to the deadline for payment.  Unless such Parties are prepared to also contribute the interest accruing on their contributions then the net effect of such a derogation is a loss to the Secretariat of revenue, and in effect a financial gain to the defaulters.  If certain Parties, for reasons of their fiscal timetable, have difficulty in paying to the deadline stipulated then consideration should be given either to the appropriateness of the Financial Year as set out in Regulation 2.1., or to increasing the 60 day window for payment.  We prefer to see a unified system, rather than some Parties operating to one set of Rules, other Parties being granted derogation from such Rules.


� Spain – Proposes to add in the last sentence: “…If payment is made after the due date in United States dollars or Euros”.


� Japan – Notes that in all cases of contribution to Conventions’ budget, Japan requests receipt to be sent as soon as the secretariat confirms the transfer of money.  Thus, Japan considers that it is necessary for the secretariat to acknowledge the receipt of the contributions soon after they receive them.  Thus, Japan suggests the following.


“Suggested New 5.7: The Executive Secretary shall acknowledge all pledges and contributions and shall inform the Contracting Parties once a year, as a report to the ATCM if appropriate, of the status of pledges and payments of contributions.”


� Japan – In relation to Regulations 6.1, 6.2, 7.1 & 7.3 Japan considers that, in principle, all expenditures by the secretariat must be made within the budget approved by the ATCM.  Japan considers that all foreseeable income must be provided to the General Fund and all foreseeable expenditures must be made from the same Fund.  Japan therefore does not favour creating a “contingency fund” and allowing the Executive Secretary to expend money from this “extra-budgetary” resources (even with the restriction of “unforeseen” expenditures).


   Japan also notes that, in other Conventions’ financial rules, the surplus from the previous financial year, contributions from new Parties, and other unearmarked voluntary contributions usually go to the General Fund as a part of income subject to the budgetary approval of the governing body, in this case, the ATCM.


   In order to cope with an unforeseen event, as provided in other Conventions’ financial rules, it may be appropriate to provide for a “working capital reserve” within the General Fund.


   Thus, Japan suggests the following:


“Suggested New 6.1: There shall be established a General Fund for the purpose of accounting for the income and expenditure of the Secretariat.  The appropriations of the General Fund shall be financed from:


(a) the contributions paid by Consultative Parties and Non-consultative Parties under Regulation 5.1, including additional contributions and from any contributions from new Consultative Parties;


(b) Staff Assessment Levy under Regulation 5.2;


(c) the contributions paid by other Non-consultative Parties and States not parties to the Antarctic Treaty, other governmental, intergovernmental and non-governmental organizations and other sources; and


(d) any uncommitted appropriations from the previous financial years.”


“Suggested New 6.2: Within the General Fund there shall be maintained a working capital reserve at a level to be determined from time to time by ATCM.  The purpose of the working capital reserve shall be to ensure continuity of operations in the event a temporary shortfall of cash.  Drawdowns from the working capital reserve shall be restored from contributions as soon as possible.”


� USA - Concurs with the footnoted comments of Japan strongly opposing the creation of a contingency fund.  The USA does not, however, see a need for the suggested changes to 6.1.  Instead, it prefers to harmonize these regulations with those of CCAMLR by inserting between existing items (b) and (c) the following provisions taken directly from the CCAMLR financial regulations:





“(c) Any cash surplus in the General Fund at the close of a financial year that is not required to meet undischarged commitments in terms of Regulation 4.3 shall be divided in proportion to the contributions made by existing Parties under Regulation 5.1 in the current financial year and used to offset such Parties’ contributions for the ensuing financial year.  This provision shall not apply at the end of the first financial year when surplus funds other than those resulting from contributions by new Parties may be carried over into the following financial year;





(d) Where contributions are received from new Parties after the commencement of the financial year and such funds have not been taken into account in formulating the budget, appropriate adjustment shall be made to the level of the assessed contributions of existing Parties and such adjustments recorded as advances made by such Parties.”





If a Working Capital Fund is established (see comments on Regulation 6.2), 6.1(b) should be amended to read:  “Contributions paid by Parties under Regulation 5.1, Miscellaneous Income, and any advances made from the Working Capital Fund to finance general expenditures shall be credited to the General Fund.”


� Spain recommends that Regulation 6.2(a) and 6.2 (b) and 6.2(c) be deleted and to modify 6.3  as following:





“ Trust and Special funds, including a contingency fund, may be established by  the ATCM with the object of receiving funds and making payments for the purposes not covered by the regular budget of the Secretariat".


� USA – Is strongly opposed to the establishment of a Contingency Fund.  Could support the Japanese proposal for establishment of a working capital reserve within the General Fund, but would prefer establishment of a Working Capital Fund as follows:





“6.2(a) There shall be established a Working Capital Fund in an amount of not more than one-twelfth (1/12) of the budgeted financial period to ensure continuity of operations in the event of a temporary shortfall of cash and for other purposes to be determined by the ATCM from time to time.  The Fund shall be initially financed up to the specified level by transfers from the General Fund, Miscellaneous Income.





(b) Advances made from the Working Capital Fund to finance budgetary appropriations during a financial period shall be reimbursed as soon as and to the extent that income is available for that purpose.





(c) Income derived from the investments of the Working Capital Fund shall be credited to Miscellaneous Income.”





� USA - The reference to a Contingency fund should be deleted or, if a Working Capital Fund is established, replaced with a reference to the Working Capital Fund.  Suggest adding at the end:  “The purpose and limits of each Trust and Special Fund shall be clearly defined by the ATCM.  Unless otherwise provided by the ATCM, such Funds shall be administered in accordance with the present regulations.”


� Japan – In relation to Regulations 7.1, 7.2 & 7.3 Japan considers that the establishment of a contingency fund is inappropriate and that the special provision for “miscellaneous income” is unnecessary.  Japan also considers that any other voluntary contribution or income which will not be provided to the General Fund (e.g. because the provider specifically earmarked the fund for certain purpose) should go to Trust or Special Funds as stipulated in Regulation 6.3.


� USA – Concurs with the footnoted Japanese comment that establishment of a contingency fund is inappropriate.


� USA – Suggests that the reference to “the Contingency Fund” be replaced with “the General Fund” and proposes the addition between the two sentences of a third sentence, which would read:  “Profits and losses on exchange shall be credited and debited to Miscellaneous Income.”


� UK - Reference is made to the “policies, aims and activities” of the ATCM, we suggest that this should instead read “are consistent with the Antarctic Treaty and Environmental Protocol and instruments adopted under them”.  Norway supports the changes proposed by the UK.


� USA - The word “Contingency” should be replaced with the words “Trust or Special,” in which case the reference to Regulation 6.2 should also be changed to 6.3.


� USA – Suggests that the word “Contingency” be deleted.


� USA – Suggests adding at the end, before the semicolon, the phrase: “and effective custody of the physical assets of the Secretariat.”


� USA – Suggests adding at the end, before the semicolon, the phrase: “including interest earned and capital gains.”


� USA – Suggests that the word “Contingency” be deleted or, if a Working Capital Fund is established, replaced with the words “Working Capital”.


� Japan - Notes that the current draft of the legal instrument establishing the Secretariat does not contain a provision relating to external auditor.


� USA – Supports changing “may” to “shall”.


� UK - Reference to the “Convention” is inappropriate here, but should not be substituted by “the Antarctic Treaty”.  This text should more simply read: “These regulations may be amended by…………”.


� Need to have a clause for entry into force when Measure establishing the Secretariat becomes effective.


� Norway – Suggests that the Regulations must include a new regulation 15 concerning entry into force as of the date the Measure establishing the Secretariat becomes effective.





� CCAMLR has established a Standing Committee on Administration and Finance to assist in the management of the Secretariat’s finances.  The ATCM may need to consider if, a) it establishes a similar committee or  b) provides discretion to the Executive Secretary to vary allocations within ATCM agreed guidelines. 
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